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Dear M r .  McCall: 

I am writing t o  express concerns about certein Environmental 
Protection Agency ( E P A )  regional enforcement a c t i o n s  related to 
compliance w i t h  T k ' s  Nat ional  Emissions Standards f o r  Hazardous 
Air P o l l U t a C t s  (KESHAP) for radionuclide emissions other than 
radon from Deparrtnent of Enesw (DOE) facilities ( 4 0  CFR Part 61, 
Subpert HI- As discussed in my September 17, 1391, letter to Ed 
Reich, A c t i n g  Assistant Administrator, EPA Office of Enforcement 
(enclosed),  a number of DOE facilities do not meet the continuous 
monitoring reqcirements o f  SuSpzrt H. For most,,Lf no'. all, of 
these f a c i l i t i e s ,  DOE has proactively contacted the appropriete  
E?A regional o f f i c e  and I t n i t i E t e d  discussions :or e Fedezal 
F z c i l i r y  Com2iience Agreement (FFCA), or other compliance 
alternative such 26 EPA appzovd of a l t e r n a t i v e  pzocedures. 
enforcement,Ectlons of concezn a ?pe r ,  inapprapriztely Ln our 
view, to l o o k  past  t h e  D e p e r t m n t ' s  frank acceptance of i t s  
responsibility foz  compliance h - i t h  the NESIiA? monitoring 
requireaents, 2nd i n s t e a d  t o  focus on DOE's management 2nd 
operating contractors, as if they Ere the perties primarily 
responsible f o r  corr,?liance w i t h  these requirements. 

We .ere pz~Y-icul+rly concezned with the hTSHAP enforcement ac t lor ,  
keken by E2A Region VI11 a t  the Rocky Flats P l a n t  (WP). 
eer ly  as 1990, D 3 Z ,  w i t h  the technical s u p p r t  of i t s  cmtractor,  
E G G  Rcc-  F l a t s ,  I n c . ,  began discussions w i t h  Region VI11 on 
ELFP's' noacon?liance with the m o n i t o r i n g  reqairements, 
possible appxoaches towzrds a c h i e v i n g  complience w i t h  S&pa,"t 
IC Hay 1991, DOE reqxested t h a t  Region VI11 negotiate a KES'XAP 
F F U  f o r  t h e  R F P .  Region VIIS, however, s te ted  t h a t  it preferred 
LO use the enforcement mechanisn of e. complie-xe order eqeinst 
DOE's opezeting ccntractor en&, on Merch 3, 1 : 9 2 ,  the Resion 
issued a c o - Y ~ l i c n e e  o r d e r  cgaFnst  EGCG. The Region, recognizing 
t h a t  E G G  carznot corn;slly fully with the terms of the order, ha5 
indicated t h c t  a c o n s e n t  decree (preceded by e. "friendly" 
1li.rsuit) may be necessary ~k ",he end of the one-year te-rm 02 the 
ozder . 
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. 
Likewise, we ere L e c o ~ i 3 5  v e q  concerned &s:t the ev- , lv ing  
exrorcemenz ~ Z r c t e g  of: E P k  Fiecicz :>: for th.3 cf OEZ Ccllior~in 
facilltles, As beckqroEnd, ia ?!e:* 15S1, Reglor:  IX iesued 
r;n:laterel o r d e r s  a g z l n s t  Sctn  33: azd :he Unlversitg cf 
celifornia (UC), 33E's cianagenex: end ope=e:lng cont=cCtor, fcr  f a i l i n g  to demonstrate c ~ n ? l i ~ n z e  w' ,eel the non:tozing 
requirements a t  D3E's Lewzenze L,ive,-;nore h'e=ion&l L e b o r c t o r y  
( L 5 h i )  a n d  Zhe Lawrence Berkeley ;cS3rec,o,7' (LSL) * 
3 3 5  prepared coxzpliance plans  ~ n l  Xesion I): and D3E EfSzeed in the 
summer of 1991 to negotlete T \ s s % ~  FFCks f o r  z;NL ~ n c  L ~ L .  

---Des pit e - DggL8 - con ti nu ed - e f 2-c ~-s~~~~~~~nc-l_u.d_e,U_C +- a 6 -a --pe=v- to - t h e  - - - - - - - 
FFChs-, i.t.-is our u n d e r s t n n d i s g  rhet  EPk Region 11: is unuillins to 
i n c l u d e  UC ea a p a z t y  $0 the FfZkti. 
sepresentetives have s t a t e d  the: the only evcileSle mechenism l o r  
adckessing UC is t h e  EilLng of a c i v l l  con?laint end subsequent 
negotiation of E consent decree. 
to work  K i t h  EPA on N E S U 2  LssLes et LLNL end 595, we believe 
that EPk,  h c v i n g  chose5 et the ax:=aet to involve  UC in this 
?recess, should be open to e resolction t h a t  s t o p s  s h o r t  of the 
entirely unnecessc,T and Fne2proprizee step o f  Z e F e s t i n g  the 
Deperment of Justice (D35) t o  file saLt  ogcinst D3E's 
contractor. 

:;I response,  

Rethe,',  EPA ReGIon IX 
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effectively address UC's understandable concerna regarding 
potential  unilateral enforcement act ions .  

I appreciate your attention to t h i s  matter and would appreciate 
an opportunity to discuss t h e m  significant DOE concerns w i t h  
you. 

.. 

Rny)nond-- P.. Berube 
Dei;Gty Asnistant Secretary 

for Environment 


